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UTILITIES& PUBLIC RIGHTSOF-WAY

Communications Act

SENATE COMMITTEE PASSES COMMUNICATIONSBILL

The Senate Commerce, Science and Transportation Committee voted 15-7 on June 28 to approve a sweeping
communications bill which would pre-empt local taxing authority and change the local franchising process
for companiesinterested in providing video services.

Of concern to loca governments are provisions which would extend indefinitely the Internet Tax Freedom
Act, which prohibits local governments from levying taxes or fees on internet access, and provisions placing
amoratorium on cell phone-specific taxes.

As passed, the Communications, Consumer’ s Choice and Broadband Deployment Act of 2005 (HR 5252) isa
revised bill that corrected anumber of areas of concern to local governments. Although local government
organizations do not consider the bill ideal and still have significant concerns, important improvements
include: preserving local control and authority to manage public rights-of-way; ensuring the courts, rather
than the Federal Communi cations Commission, have the jurisdiction over rights-of-way disputes; and
clarifying the timeframe from 75 days to 90 days for action on video franchises by loca governments.

The bill heads next to the Senate floor, but is not expected to be taken up until at least September. A number
of controversial issues, including ‘ net-neutrality’ provisions, universal service fund, absence of build-out
provisions to ensure broad access to video services and tax issues, make the bill’ s future unclear as Senate
leadership isinsisting that the bill have the votes needed to limit floor debate.

The House of Representatives passed a narrower version of the bill on June 8, the Communications,
Opportunity, Promotion and Enhancement Act of 2006, COPE (HR 5252), by a vote of 321-101. APWA and
local government organi zations oppose the House bill because it would strip local governments of their
authority to franchise the use of their rights-of-way for video/cable services and would give that authority to
the Federal Communications Commission (FCC) in Washington, D.C.
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TRANSPORTATION

Rural Transportation

APWA MEMBER BRIEFS CONGRESSIONAL STAFF

In spite of characterigtically higher gas prices, summer months usually inspire
family vacations and road trips. For Greg Dore, Road Commissioner in
Skowhegan, Maine, and member of the APWA Government Affairs Committee, an
increase of roadway users and insufficient gas tax revenue make road maintenance
adifficult task. He discussed how transportation affects rural economics during an
APWA-sponsored Congressional briefing in June.

“People are driving farther, the purchasing power of the gas tax islower and roads

cost more to maintain,” said Dore. “In rural Americathereisagrowing backlog of

transportation needs which are put off bec_ause (_)f alack of fundlng. Unfortunat:aly, APWA Government Affairs Committee

putting the projects off now means they will ultimately cost morein the future. Member Greg Dore discussed rural
transportation needs with Congressional

According to Dore, the gas tax, a per-gallon charge which is paid into the Highway ~ St&ff during a June briefing on Capitol Hill

Trust Fund, is not keeping pace with road maintenance costs and the effects of inflation. Complicating the

situation are fuel-efficient and alternatively powered vehicles which require less gas, diminishing the amount

of gastax paid into the Trust Fund to help maintain roads.

“Federal funding levels for transportation need to remain up to keep pace with the varied and increasing rural
transportation needs,” said Dore.

APWA Congressional Briefings are one part of an awareness campaign to provide Congressiona staff with
information about the role and needs of public works and infrastructure in local communities. APWA
member experts brief staff members about issues ranging from transportation funding to emergency
preparedness and clean water.

Environmental Reviews

FHWA/FTA SEEK COMMENTS ON NEW SAFETEA-LU GUIDANCE

In the June 29 Federal Register the Federal Highway Administration (FHWA) and Federa Transit
Administration (FTA) announced the availability of proposed guidance on the application of section 6002 of
the Safe, Accountable, Flexible and Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-
LU) (Pub. L. 109-59, 119 Stat. 1144).

Section 6002 of SAFETEA-LU adds requirements and refinements to the environmental review process for
highway and public transportation capital projects funded by FTA, FHWA or both. The proposed guidance
describes how FTA and FHWA propose to implement the new requirements within the environmental review
process required by the National Environmental Policy Act (NEPA) and other Federa laws.

FTA and FHWA request public comments on the proposed guidance, which is posted at
http://www.fta.dot.gov/Section6002.doc. To see the Federal Register notice, visit
http://www.access.gpo.gov/su_docs/fedreg/ad60629c.html.

Comments must be received by July 31, 2006. For more information contact Joseph Ossi, FTA Office of
Planning and Environment (TPE), (202) 366-1613, or Pamela Stephenson, FHWA Office of Project
Development (HEPE), (202) 366-2062.
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SAFETEA-LU

HOUSE PASSESBILL TO FIX RESEARCH PROGRAM FUNDING

The U.S. House of Representatives passed atechnical corrections bill to SAFETEA-LU (HR 5689) late June
28 by voice vote, providing alegidative fix to address research programs whose funding fell short of
supporting certain authorized activities.

The non-controversia bill provides an additional $37 million annually to research programs under Title V of
the act, and moves the Strategic Highway Research Program from Title V to Title I, whereit will be funded
from atakedown of highway programs.

The bill also makes a number of technica corrections, such as adjusting the descriptions of projectsin the
law. The Senate is expected to take up the bill sometimein July.

USDOT
TRANSPORTATION SECRETARY MINETA RESIGNS

U.S. Transportation Secretary Norman Y. Minetaresigned July 7, saying in aletter to
President Bush that it was time for him “to move on to other challenges.”

Becoming the 14" Secretary of Transportation January 25, 2001, Minetais the longest
serving Secretary in the history of the U.S. Department of Transportation. From 1975 to 1995
he served as a member of the U.S. House of Representatives and was chairman of the House
Public Works and Transportation Committee from 1992 to 1994.

As Secretary, Mineta headed an agency with almost 60,000 employees and a $61.6 billion
budget. Created in 1967, the U.S. Department of Transportation brought air, maritime and U.S. Secretary of

. .. Transportation Norman Y.
surface transportation missions under one umbrella. Mineta resigned July 7.

FYOQ7 Appropriations

HOUSE APPROVES TRANSPORTATION SPENDING BILL

The U.S. House of Representatives voted 406-22 to pass a $140 billion fiscal year (FY) 2007 Transportation,
Treasury, Housing and District of Columbia appropriations bill (HR 5576) on June 14. The hill would
provide $67.3 billion for U.S. Department of Transportation programsin FY 07 and would fulfill all
transportation funding guarantees under SAFETEA-LU and the 2003 aviation authorization.

For highway programs, the bill would provide $39.1 billion, an increase of $3.5 billion over current year
funding. Transit programs would receive $8.9 hillion, $428 million more than current year levels. The
legislation funds the Federal Aviation Administration at $15.2 billion and the Airport Improvement Program
at $3.7 billion, an increase of $185 million. It also increases funding for Amtrak by $214 million, from $900
million to $1.14 billion.

The Senate Appropriations Committee is expected to markup its version the week of July 18.

Transportation Financing

COMMISSION MEETSFOR SECOND TIME TO HEAR FROM EXPERTS

A new commission authorized by SAFETEA-LU met for the second time June 26 and 27 to recommend
solutions for growing funding and financing challenges impacting the nation’ s transportation system.
Commissioners heard reports on transportation trends from officials of the Department of Transportation and
other federal agencies. Topics included the role of transportation and the economy, commuter trends,
population growth trends, economic forecasts, energy outlook and estimates of highway and transit
investment requirements.
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The Nationa Surface Transportation Policy and Revenue Study Commission is charged with conducting a
comprehensive study of the current condition and future needs of the surface transportation system, including
short-term sources of Highway Trust Fund revenues and long-term alternatives to replace or supplement the
fuel tax asthe principal revenue source to support the Trust Fund.

The Commission will continue working through the end of this year into next year, with its next meeting
scheduled for late July and field hearings planned in the Fall. The Commission is required to submit a report
of findings and recommendations to Congress by July 1, 2007.

More information about the commission is available by visiting
http://www.surf acecommi ssion.gov/agendalune2006.htm.

Transportation Planning

FHWA, FTA ISSUE PROPOSED RULEMAKING ON TRANSPORTATION PLANNING The Federa
Highway Administration (FHWA) and the Federal Transit Administration (FTA) have jointly issued
proposed revisions of regulations governing the development of metropolitan transportation plans and
programs for urbanized areas, state transportation plans and programs and the regulations for Congestion
Management Systems.

The proposed revisions result from passage of SAFETEA-LU, which also incorporates changes initiated in its
predecessor legidation, TEA-21, and generally would make the regulations consistent with current statutory
requirements.

Comments must be received on or before September 7, 2006. For more information, contact Larry D.
Anderson at FHWA, (202) 366-2374, or Charles Goodman at FTA, (202) 366-1944. The noticeis available
in the June 9 Federal Register at http://www.access.gpo.gov/su_docs/fedreg/a060609c.html.

In addition, FHWA and FTA have announced the dates, times and locations of six public meetings and a
national webcast to be held in July and August 2006 concerning the rulemaking. Meeting dates and locations
include Atlanta, GA, July 19; New Y ork City, July 21; Kansas City, MO, July 24; San Francisco, August 1,
Chicago, IL, August 7; and Cambridge, MA August 9.

A national webcast will be conducted on July 13 from 1 p.m. to 3 p.m. eastern standard time. The webcast
will include a presentation on the NPRM, and participants will have an opportunity to submit questions
electronically. Interested parties may learn more and register for the event, which is hosted by the Center for
Transportation and the Environment, at

http://itre.ncsu.edu/cte/ TechTransfer/Tel econferences/2006schedul e.asp.

For further information, contact Effie S. Stallsmith, FTA, at Effie.Stallsmith@dot.gov or (202) 366-5653, or
Raobert Ritter, FHWA, at (202) 493-2139. More information about the meetingsisin the July 6 Federal
Register under Federal Highway Administration at
http://www.access.gpo.gov/su_docs/fedreg/ad60706¢.html.

APWA Washington Report July 2006 4



EMERGENCY MANAGEMENT/DISASTER MITIGATION

Preparedness

APWA AND IAFC PARTICIPATE IN 3RD NATIONAL CONFERENCE ON STRENGTHENING
PUBLIC SAFETY

Recently, APWA participated in the Third National Conference on Strengthening the Public Safety Response
to Terrorism and Other Hazards, held at the National Conference Center in Lansdowne, Va., June 26-28.
Hosted by the International Association of Fire Chiefs (IAFC) and funded by a grant from the Department of
Homeland Security’ s Science and Technology Directorate, the meeting brought together state and local
public safety officials to jointly devise a set of recommendations toward which the public safety community
should work to achieve an acceptable level of preparedness.

Before the meeting, 16 invited public works officials were able to meet with APWA President Bob
Freudenthal for an informative “pre-conference meeting” aimed at strengthening the public works message
within the emergency responder community. Freudenthal facilitated discussion among APWA participants
that addressed the key components of the conference meeting agenda: Interoperability, Unified Command,
Mutual Aid, Continuity of Government, and the Local, State and Federal Relationship.

IAFC has hosted two conferences on this subject in the past, with federal funding, which were well-attended
and well-received by first responders from across the country. The result of the second conference in 2002
was a set of performance capability recommendations that IAFC delivered to members of Congress and the
administration as well as other public safety organizations.

In addition to the APWA members in attendance, those participating included practitioners who represent the
public safety |eadership and decision makers at the state and local level from fire/rescue, EM S (fire-based and
non-fire based), law enforcement, emergency management, public works, public health, state homeland
security advisors and city/county management.

NI PP

NATIONAL INFRASTRUCTURE PROTECTION PLAN (NIPP) COMPLETED

With the help of APWA, the U.S. Department of Homeland Security has compl eted the National
Infrastructure Preparedness Plan, or NIPP.

The NIPP provides a coordinated approach to critical infrastructure and key resource protection roles and
responsibilities for federal, state, local, tribal and private sector security partners. The NIPP also sets national
priorities, goals and requirements for effective distribution of funding and resources which will help ensure
that our government, economy and public services continue in the event of aterrorist attack or other disaster.

DHS Grants

DHS ANNOUNCESALMOST $400M IN INFRASTRUCTURE GRANTS

The U.S. Department of Homeland Security (DHS) announced today that nearly $400 million in Fiscal Year
2006 grants will be made available to strengthen the nation’ s ability to prevent, protect against, respond to
and recover from terrorist attacks, major disasters and other emergencies that could impact critical
infrastructure. The funding will be dispersed through the DHS Office of Grants and Training's Infrastructure
Protection Program.

“The Infrastructure Protection Program provides the means to move forward in devel oping sustainable, risk-
based critical infrastructure security initiatives for man-made and natural threats that could potentially have
devastating impacts on the economy and communities throughout the nation,” said George Foresman, DHS
Under Secretary for Preparedness. “ These grant funds will provide tangible investments that extend beyond
federal dollarsto enhance America s preparedness.”
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The infrastructure grants will be divided among seven programs that constitute mgjor critical infrastructure
sectors ranging from transportation modes to the nation’ s ports. Allocation totals have been determined for
five of the programs: Transit Security Grant Program (intracity rail, bus and ferry systems), Buffer Zone
Protection Program, Chemical Sector Buffer Zone Protection Grant Program, Intercity Passenger Rail
Security Grant Program and the Trucking Security Program.

Debris Removal

FEMA LAUNCHESDEBRISCONTRACTOR REGISTRY

Recently, the U.S. Department of Homeland Security’ s (DHS) Federal Emergency Management Agency
(FEMA) implemented a number of improvements aimed at strengthening its line-up of programs for the 2006
hurricane season. As part of this, FEMA launched a new online Debris Contractor Registry. The objective of
this new database is to establish a nationwide list of debris removal contractors that can better help
communities plan for and more rapidly respond to debris removal requirementsin times of disaster.

Contractors from every community in the United States have been invited to “popul ate” the database with
their company’ s information. The Debris Contractor Registry is an element of the U.S. Public Private
Partnership (USP3) which is administered through DHS. It represents a pilot program of the National
Emergency Resource Registry (NERR) that will develop as the overall program grows.

Beginning June 1, debris removal contractors nationwide were able to sign up and describe their equipment
and other resources so that state and local officials can find what they need. In order to register a business,
contractors must log on to the Web site (https://65.207.63.84/usp3_nerr/default.aspx) and follow the
instructions. Those that encounter problems or have questions or concerns regarding use of the Web site
should contact the DHS helpdesk at (703) 674-3003 or e-mail usp3-support@mantech-ist.com.

Whileit is hoped that local emergency managers and government officials will be able to search the records
in the database to begin identifying and contacting debris removal contractor resources, it isimportant to note
that the information is provided and maintained by contractors and their representatives. In other words,
FEMA does not verify and takes no responsibility for the accuracy of any information provided.

ENVIRONMENT
Wetlands
RECENT SUPREME COURT RULING MUDDIESTHE WATERSON THE EXTENT OF CLEAN
WATER ACT JURISDICTION
In the first mgjor environmenta case taken by the Supreme Court since the confirmation of Chief Justice
Raoberts and Associate Justice Alito, the Court failed to agree on the extent of Clean Water Act (CWA)
jurisdiction over wetlands and left many more questions than answers on the future regulation of wetlands by
the U.S. Army Corps of Engineers (Corps). (Rapanosv. U.S., No. 04-1034, 6/19/06).

The Court reviewed two consolidated cases involving either wetlands adjacent to man-made ditches that
eventually empty into traditional navigable waterways or wetlands that were separated from a drainage ditch
by an impermeable berm. At issuein the cases was the extent to which the Corps could require awetland
permit before development could take place on a parcel of land that contained wetlands. The lower court
reviewing the cases upheld the Corps’ authority to require awetland permit before devel opment could occur
affecting wetlands near drainage ditches and man-made obstacles emptying into bodies of water traditionally
covered by the CWA.

A majority of Justices were only able to agree on voiding the lower court ruling and sending the cases back to
the lower court for further consideration. The fractured court issued five separate opinions totaling nearly 100
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pages that failed to include a clear pronouncement as to whether the wetlands in these cases were “waters of
the United States' under the CWA, and if so, whether the Corps’ interpretation of this standard was
constitutional . Because the Court was split and no clear majority opinion wasissued, the reasoning of the
plurality and concurring opinions are only binding precedent in the areasin which the opinions agree. Four
justices argued for a narrow definition of wetlands under the CWA while another four justices argued that the
Corps' interpretation of “waters of the United States’ as including wetlands adjacent to tributaries of

navigabl e waters serves the purposes of the Act to protect and restore the nation’ s waters.

In a concurring opinion, Justice Kennedy argued that the Corps’ may have overstepped their authority under
the CWA and as such he joined the majority opinion in sending the case back to the lower court for further
review and action. However, Justice Kennedy disagreed with the four Justices arguing for a narrow
interpretation of the Corps authority to regulate wetlands. In Justice Kennedy' s view, federa jurisdiction
over wetlands will be dependent upon whether thereis “a significant nexus’ between the wetlands in question
and larger water bodies.

Asaresult of the splintered decision, the Corps' must now begin devel oping regul ations to determine
whether a discharge into wetlands has a* significant nexus' with the water quality in adjacent waters. Until
the Corps devel ops these regulations, it will have to evaluate each wetland permit on a case-by-case basis to
determineif the significant nexus test is met. Without a clear standard established by the Court, most experts
agree that litigation will continue to dominate the treatment of wetlands under the CWA as litigants and the
Corps struggle to determine how to satisfy the new standard unless and until Congress stepsin to clarify the
ambiguities and uncertainties which remain after thisruling.

For more information contact Julia Anastasio at janastasio@apwa.net and continue to look for updatesin
upcoming issues of the Washington Report, InfoNow and postings on the APWA Web site. The Rapanos v.
U.S decisionisavailable at http://www.supremecourtus.gov/opinions/05pdf/04-1034.pdf.

Appropriations

FISCAL YEAR 2007 APPROPRIATIONS UPDATE

EPA: Appropriators unanimously approved a $7.53 billion fiscal year 2007 budget for the agency late last
month. The budget approved by the Senate is $214 million more than the Administration’ s request, but $47
million below the budget level approved earlier by the House. Overall, the budget represents a decrease of
$55 million below the 2006 levels. An allocation of $687.5 million was made for the Clean Water State
Revolving Fund and $84.1 million for the Drinking Water State Revolving Fund (SRF). If approved asis, the
2007 SRF budget would result in athird straight year of cuts for the SRF, from a high of $1.35 billionin
fiscal year 2004 to $1.1 hillion in fiscal year 2005 and $887 million in the current year. Environment
programs and management were approved for $2.3 billion while $220 million was allocated for
administration of the Clean Air Act. Appropriators allocated $1.26 billion for superfund clean-up activities
and $163.2 million for the Brownfield program. The Interior and Environment Appropriations bill is
available at http://frwebgate.access.gpo.gov/cgi-

bin/getdoc.cgi 2dbname=109_cong_bills& docid=f:h5386rs.txt.pdf.

USACE: Appropriators also passed a budget of about $5.2 billion for the Army Corps of Engineers (Corps)
in fiscal year 2007 (FY07), adifference of $156 million above the House version and $406 million above the
Administration’s original request. The proposed FY 07 budget is $190 million below the fiscal year 2006.
Specific dlocations in the Corps’ FY 07 budget include: General Investigations, $168.517 million;
Construction General, $2.042 billion; Operations and Maintenance, $2.03 billion; Mississippi River and
Tributaries; $450.53 million, FUSRAP, $140 million; Regulatory, $168 million; Flood Control and Coastal
Emergencies, $32 million; Genera Expenses, $164 million (no funding for the ASACW office). The Energy
and Water hill isavailable at http://frwebgate.access.gpo.gov/cgi-

bin/getdoc.cgi 2dbname=109_cong_bills& docid=f:h5427rs.txt.pdf.
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NRCS: Appropriators approved a budget of $991 million to conserve soil and water resources and $524
million for water and waste disposal 1oans and subsidies in rural communities. The Senate approved a $71
million increase over the House bill. The bulk of NRCS funding is budgeted for conservation programs to
improve soil and water quality, enhance habitat, reduce flooding and provide technica advice. The budget
includes $6 million to conduct watershed surveys and planning, $31 million for rehabilitating watersheds and
$50.7 million for resource conservation programs. The spending bill also provides $524 million to the
Agriculture Department’ s Rural Development Program to address rural communities’' need for basic services
such as clean water, sewers and waste disposal, e ectricity and telecommunications. The Agriculture, Rura
Development, Food and Drug Administration and Related Agencies budget is available at
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi ?dbname=109_cong_bills& docid=f:h5384rs.txt.pdf.

Forest Service: Appropriators approved approximately $28 million for the Urban and Community Forestry
Program for fiscal year 2007. Thisis above the Administration’s request of $26.8 million, but below the
fiscal year 2006 enacted budget of $28.9 million. The Forest Service budget isincluded in The Agriculture,
Rural Development, Food and Drug Administration and Related Agencies budget and is available at
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi ?dbname=109 _cong_bills& docid=f:h5384rs.txt.pdf.

For more information on any of these items, contact Julia Anastasio at janastas o@apwa.net.

Drinking Water

NEW GUIDANCE AVAILABLE TO DRINKING WATER UTILITIESFOR MICROBIAL RULE
EPA recently issued two quick-reference guidesto help drinking water utilities comply with the Long-Term 2
Enhanced Surface Water Treatment Rule intended to protect against harmful microbial contaminants. The
documents describe the rule, highlight critical deadlines and requirements for utilities, and include
information on monitoring requirements. Several fact sheets on source water monitoring, data collection and
tracking and laboratories to aid utilities with compliance are also now available. The guidance and fact sheets
are available at http://www.epa.gov/OGWDW/disi nfecti on/It2/compliance.html#pws. For more information,
contact Julia Anastasio at janastasio@apwa.net.

APWA Washington Report contributorsinclude Julia Anastasio, Jim Fahey and Dan Jensen. Becky
Wickstrom is editor of the Report.
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